Blog Post: A Fatal Skiing Accident Leads to Health Law Debate
Peter Zhu, a 21-year-old West Point cadet, was in a skiing accident that fractured his spine and cut off the oxygen to his brain.  With no hope for recovery, his parents made the decision to remove life support and honor Peter's  decision for organ donations to proceed.  However, before that process began, Zhu's parents filed a request for a court order to allow them to have Westchester Medical Center remove sperm from their son.  The Zhus told the court that Peter was their only son and without having his sperm they could not carry forward their family lineage. The removal had to occur that day and had to be done before the removal of Peter's organs.  
The court granted their request and ordered the medical center to remove the sperm.  The medical center was not able to perform the removal without an order because under ethical and legal guidelines that most hospitals follow the procedure is done only at the request of a spouse or when there is an advance, written directive from the individual involved. Westchester issued a statement expressing gratitude to the Zhus for their willingness to obtain a court order at such a difficult time because of the need for them to stay within predefined legal and ethical boundaries.  Westchester had adopted the American Society for Reproductive Medicine guidelines on the retrieval of reproductive tissue that were issued in 2018, and those guidelines are followed by most hospitals.
Such a request is not without precedent.  There have been cases with surviving spouses obtaining sperm or eggs (reproductive tissue) in cases of injuries that result in survival but life support. The Associated Press reported the following case:
In 2009, 21-year-old Nikolas Evans died after a blow during a bar fight in Austin, Texas. His mother, Missy Evans of Bedford, Texas, got permission from a probate judge to have her son’s sperm extracted by a urologist, with the intention of hiring a surrogate mother to bear her a grandchild.
Citing privacy, neither Westchester Medical Center nor the Zhus's lawyer would discuss the plans of the family for use of the sperm.  That portion of the case has been set for a hearing, i.e., the determination of the rights of the parents to the sperm.  The law is clear on rights of surviving spouses, but parent requests have resulted in different outcomes.
The Zhus have said that Peter had talked often about his desire to have five children.  As a premed student, he had plans for going on to medical school and for marriage and family.  The Zhus would like to see his desires fulfilled so that there are children to carry forward his legacy. 
The determination of the reproductive tissue retrieval was perhaps the easiest part of the case because it was a measure that would allow the Zhus the full litigation of their rights in their son's tissue.  However, there are significant questions about how and when that tissue will be used and the rights of those who will be involved in those decisions, who the surrogate will be, and the rights of the surrogate to the child. If the Zhus win their case for the right to use the reproductive tissue, there will be contractual and public policy issues related to surrogacy, including issues of support, inheritance, and perhaps custody and visitation. The biological ability to accomplish what the Zhus desire does not resolve the complex legal and ethical issues that await during their case and subsequently.  The law often works to catch up with medical science.  The first successful retrieval of reproductive tissue was in 1980, and the first birth from the use of retrieved reproductive tissue was in 1999.  These cases and others in medical journals have all involved surviving spouses. 
DISCUSSION STARTERS
Explain why the hospital needed a court order.
Discuss all of the issue you see if Peter Zhu has a child born as a result of the use of his tissue.

